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Annomayusa: AKTyaqTbHOCTH paOOTHI 3aKITI0YAETCS B TOM, YTO CIOKUBIIASACSA CHCTEMa IIPABOBOTO PEryIUPOBAHUS TPaXK-
JITAHCKO-IIPABOBBIX OTHOIIECHUII Hy)KJJaeTcs B JaJIbHEHIIIEM COBEpLIEHCTBOBaHUH. B cTaThbe paccMOTPEHbI OHSATHE U MIPUH-
IIUTIBI TPAYKIAHCKOTO TIpaBa, OCHOBHBIC HATIPABICHUS Pa3BUTHS OTCUYSCTBEHHOTO IPaXKTaHCKOTO 3aKOHOIaTeNbCTBA. PaccMo-
TpeHa TePMHUHOJIOTHS B OTHOIICHHUH MPUHIIMAIIOB MIPaBa B Pa3IYHbIX HOPMAaTUBHBIX JOKyMeHTax. JlaeTcs xapakTepucTuka
MIPU3HAKOB MPUHIIUIIOB IPaXkJaHCKOTO MpaBa. PacCMOTpeHO MOHATHE 3alUTHI MPakJaHCKHUX MIPAB, a TAK)KE BOCCTAHOBIICHHE
TpakTaHCKUX MPaB, pACCMOTPEHA B3aUMOCBSI3b BOCCTAHOBIICHHS M 3aIUTHI TPAKAAHCKUX TpaB. [IpHHITNT BOCCTaHOBICHHS
IIpaBa paCCMOTPEH B IIUPOKOM U Y3KOM CMBICIE. PaccMOTpEHBI CTIOCOOBI 3aIIUTHI TPAXKAAHCKUX TpaB. Taioke akKIIeHTHPYeT-
csl BHUMaHHUE Ha TOM, YTO HEOOXOMMO IOBBIIIATh YPOBEHB IIPABONPHUMEHUTEILHOM AESTEILHOCTH CYI0B BCEX MHCTAHIUMH,
MTOCKOJIBKY OT Hee B TICPBYIO OYepelb 3aBUCHUT aBTOPUTET U 3()h(HEKTUBHOCTH HOPM JICHCTBYIOIIETO MTPaBa.

I'paxmanckoe mpaBO TpencTaBIseT COOOH oTpacib
YaCTHOTO TIpaBa, COBOKYNHOCTb HOPM KOTOPOH pPErynupy-
€T MHUIMATUBHYIO AEATEIbHOCTh yYaCTHUKOB OOIIECTBEH-
HBIX (Tpa’kAaHCKO-TIPABOBBIX) OTHOLICHHUH, HAIPaBICHHYIO
Ha y/IOBJIETBOPEHHE UX COOCTBEHHBIX (YaCTHBIX ) HHTEPECOB.

AHanu3 TpaXkJIaHCKOro 3aKOHOAaTenbcTBa Poccuiickoit
®Denepalinl 1 HAKOTUICHHBIN OIIBIT €r0 MPaKTHYECKOTO MPH-
MEHEHHs MO3BOJISIOT CAENaTh BBIBOJ, UTO B HACTOSAIIEE Bpe-
MSI CHCTEMa 3TOTO 3aKOHOAATEIbCTBA, OCHOBaHHasI Ha I pa-
JTAHCKOM Kojiekce P® u Ha3BaHHBIX B HeM (enepabHBIX
3aKOHaX, OTPaXKaeT OCOOEHHOCTH M 3aJa4yd Tpa)kJIaHCKO-
To mpaBa. JTa CHCTEMa YK€ JJOKa3aja CBOIO CIIOCOOHOCTH
YCIICIIHO PEeryiIupoBaTh CKJajsiBatoiuecss B Poccuiickoit
®Denepanuyl pplHOYHbIE OTHOLIEHHUA. OHAa B LEIOM MOXKET
OBITH COXpaHEHA M Ha JOCTAaTOYHO JJTUTEJBbHYIO TIEPCIICKTH-
By. BMecTe ¢ TeM CIIOKHMBIIAsCS CHCTEMa MPaBOBOTO peETy-
JIMPOBAHMUS TPaXKJAHCKO-ITPABOBBIX OTHOIIECHUH HYXKIAeTCs
B JIaJIbHEHIIIEM COBEPILICHCTBOBAHUH.

B crarse 1 I'pasknanckoro Konexca PO (nanee — ['K PD)
MEePeUCISIIOTCS. OCHOBHBIE Hadasa rpaXkJaHCKOIoO 3aKOHOJa-
TENbCTBA, KOTOPBIE B JOKTPHUHE IIPUHSATO HA3bIBaTh OCHOBOIIO-
JIararoIMY TPUHIIUIIAMH ITPaBa. 3aMETHUM, YTO B OTHOIICHHH
MIPUHIMIIOB NpaBa B Pa3HbIX JIOKyMEHTaX MCIOb3yeTCs pas-
smuHas repmunosiorus. B Koncruryyu PO, 'K PO u Tpyrno-
BOM Kojiekce PD ymorpebmsercss TepMHUH «0OIIeTpu3HaHHbIC
MPUHIUIBI MEXTyHAPOIHOTO IpaBay, B cT. 92 Yceraa Opra-
Hm3anuu O6venuHéHHBIX Hammit (manee — OOH) — tepmun
«oOIMe IPUHIHIEI TIpaBa, MPU3HAHHBIC [TMBUIIN30BaHHBIMU
HanusiMu». B aktax EBporeiickoro cyna o rmpasam 4enoBeka
YIOTPEONIAeTCs] TEPMUH «OCHOBOIOJATAIOIINE MTPUHIUITBD),
3aKperuieH OH Takke B Jlexmapamuu 00 0OCHOBOIOAraromInX
NPUHIMIIAX ¥ TpaBax B cdepe Tpyna MexmayHnaponHoit Op-
ranuzaumu Tpyna 1998 r., B Xaptuu EBpomnelickoro coroza
00 ocHoBHbIX TpaBax Ne 2007/C 303/01 (npunsita B T. CTpac-
oypre 12 mexabps 2007 r.). MoxkHo cormnacutbes ¢ B.B. Ky-
JIAKOBBIM B TOM, YTO TEPMHH «OOIIETPU3HAHHBIE TIPHHIIATIBDY
SBIACTCS TPEANOYTUTEIBHBIM, TOCKOJIBKY OCHOBAaH Ha Tep-
MUHOJIOTHH, 3aKkperuienHol B Yerae OOH [1].

K ocHOBHBIM HawanaM (MPUHINIIAM) TPaskAaHCKOTO IIpa-
Ba B cootBeTcTBUH € 1.1 cT. 1 'K PD oTHOCHTBCS: TpH3HA-
HUE pPaBEHCTBA YYaCTHUKOB OTHOIIEHUMN, HENPUKOCHOBEH-
HOCTbh COOCTBEHHOCTH, CBOOOZA JI0OTOBOPA, HEJJOIYCTUMOCTh
MIPOU3BOJIFHOTO BMEIIATEIHCTBA KOTO-THO0 B YAaCTHBIC JIeTIa,
HEOOXOANMOCTh  OECITPEISITCTBEHHOTO  OCYIIECTBIICHUS
IPaKAaHCKUX MpaB, 00EClCYeHNEe BOCCTAHOBIICHUS Hapy-
IICHHBIX MPaB, UX Cy/leOHas 3aIIuTa.

K nmnpu3HakaM TPUHIOMIOB — TPaXIAaHCKOIO  IpaBa
I[A. CBepmibIK OTHOCHT CTAaOWJIBHBIA XapakTep HOPM-
MPUHIAIIOB; TPUHIMIIBI JIODKHBI OBITh XapaKTepHBI TPax-
JIAHCKO-TIPABOBOW JIGHCTBUTENILHOCTH; OHU JOJDKHBI OBITh
OCHOBOH ITPAKTHYECKON JEATEIbHOCTH IPABOTBOPUECKUX Op-
TaHOB, CyOBEKTOB I'Pa’KAAHCKOTO TPaBa U COOTBETCTBYIOIINX
IOPUCIVKIIMOHHBIX OPTraHOB; W HAKOHEL, MPUHIIHIIBI OJIUIIe-

TBOPSIIOT OOBEKTHBHBIC 3aKOHOMEPHOCTH Pa3BUTHSI UMYILE-
CTBEHHBIX U JIMUYHBIX HEUMYIIECTBEHHBIX IIpaB |2, ¢. 15].

OOecrieueHne BOCCTaHOBIICHUSI HAPYIICHHBIX I'PasKAaH-
CKHX TIpaB JOCTUTAETCs Onaromaps MEXaHW3My IpakIaH-
CKO-TIPAaBOBOTO PETYJIMPOBAHUSA OXPAHUTENIBHBIX OTHOIIE-
HUH, KOTOPBIA COCTOUT U3 CIEAYIOIUX 3JIEMEHTOB, — 3TO
OXpaHUTEIbHBIC HOPMBI, OXPAaHUTEIbHbIC IPABOOTHOIICHHS,
OXpPaHUTEIbHBIE MEPBl, OXPAHUTENIbHBIE COIIALICHUS U OX-
PaHNTEIBHOE 3aKOHOIATEIILCTBO.

B ct. 1 'K P® mnepeunciensl OCHOBHBIC Hadaja (TIpHH-
LUIBI) TPaXKIAHCKOTO 3aKoHojaTenbcTBa [3]. B mx umcie
yKa3aH NPHUHIOUI OOecrieYeHHss BOCCTAHOBIICHUS HApyIIEH-
HBIX MPAKJIAHCKKX TIPaB, a TAK)Ke MPHHIIMI CyAeOHO# 3aiu-
TBI 1TpaB. J{aHHBIE IPUHINIIBEI TECHO CBS3aHBI MEXY COOOM.
WHorna B 10puANYECKON JIUTEpaType OHM PAacCMATPHBAIOTCS
KaK eAWHBII MPHUHIHII, 9TO UMEET T0J COO0H ompe/ie/ieHHbIe
OCHOBaHU. B mmpokoM cMeIcie c0Ba BOCCTAHOBIIEHUE TIpa-
Ba COBIIA/IaCT B TAKOM CJIydae C 3alIUTON MpaBa HE3aBUCHMO
OT TOTO, OCYIIECTBIISICTCS JIM 3TO B (DOPME BOCCTAHOBIICHUS
MOJIOXKEHUS, TPECEUeHHs HapylleHHs, NpPU3HAHUS IpaBa
u T 1. (cT. 12 T'K P®). Coneprkanne KaTeropuu «BOCCTAaHOB-
JIieHHe TipaBay (TIOJIOKEHMST), UCTIONB30BaHHOH B CT. 1 u CT. 12
I'K PD, ne coBnagaer. B nepBom cityuae oHa UCHONIB3yeTCS
B IIIMPOKOM, @ BO BTOPOM — B Y3KOM CMBICJI€ CJIOBA.

C touku 3penus E.A. CyxaHoBa, IPUHINIT BCEMEPHON
OXpaHbl U Cy/1eOHON 3aIUTHI TPAXKIAHCKOTO 1PaBa B IEJIOM
XapakTepu3yeT IMPaBOOXPAHUTEIbHYIO (YHKIUIO (3a1ady)
IpakJIaHCKO-TIPABOBOTO PETyIMpoBaHMUA. B cooTBeTcTBHHU
C HUM y4YaCTHUKaM IpakJaHCKUX MPaBOOTHOIIEHUI Mpeno-
CTaBIISIFOTCS INUPOKHE BOSMOXKHOCTH 3al[UThI CBOUX IIPaB U
MHTEPECOB: OHM MOT'YT MPHOETHYTh KaK K MX Cy/aeOHOH 3a-
LIUTE, TaK U K CAMO3AaIIHUTE, a TAKXKe K TPUMEHEHHIO HEKOTO-
PBIX APYTUX MEp, OKa3bIBAIOIINX HEOIArONPUSTHOE UMYIIle-
CTBEHHOE BO3NIelCcTBUE [4, ¢. 54].

A S1. PepKeHKOB 000CHOBBIBAET CYNICCTBOBAHHIE HEOOXO-
JIMMOCTH Cy[eOHOM 3alUThl KaK CaMOCTOSTEIBHOTO HPHH-
[IMIIa TPaXkIaHCKOTO 3aKOHOIATENbCTBA [5, . 56].

BoccTranoBnenue rpaxkgaHCKUX HpaB — 3TO Pe3yJbTar
MIPUMEHEHHSI OXPAHUTEIBHBIX HOPM TPa’kKIaHCKOTO IpaBa.
B »THX HOpMax copmepkarcs Mephl I'pakIaHCKO-TIPABOBOMN
OXpaHBbl, KOTOpBIE PEAlU3yI0TCS B OXPAHUTENBHBIX TIpax-
JTAaHCKUX TIPaBOOTHOILICHHUSX.

MoxHo comntacutbcs ¢ B.B. TyTbIHUHOMN B TOM, 4TO BOC-
CTaHOBJIEHUE HApYyIIEHHOIO MpaBa CJIeoyeT pacCMaTpUBaTh
B TPEX acMeKTax: KaK NPUHIUII 3aIIUThI TPasKAaHCKHX PaB,
O3HaYAIOIIUI KpoMe Ipouero HeoOXOIUMOCTb, 00s3aTelNb-
HOCTb BOCCTAHOBJIEHHUSI HapYUIEHHOTO MPaBa; KaK OAHY U3
LeNeH 3aMnThI TPAXKIAHCKUX TIPaB, HapsLy ¢ IIPECEUEeHHEM,
MIPEOTBPAIICHNEM, YCTPaHEHHEM HapyIICHUH TpaBa; a Tak-
K€ B KauecCTBE OJIHOTO M3 CIIOCOOOB 3aIUTHI I'PasKAaHCKHX
mpas [6].

3ammra rpakJaHCKUX IpaB — 3TO MPEIyCMOTpPEHHAs 3a-
KOHOM CHCTEMa Mep, HallpaBJIeHHBIX Ha o0ecriedeHre HelpH-

Bexkrop Hayku TI'Y. Cepust: FOpunnueckue nayku. 2016. Ne 4 (27) 37



0.A. BopoOnéBa
NPUHLUIIBI TPAYKIAHCKOI'O ITPABA

KOCHOBEHHOCTH IpaBa, BOCCTAHOBJICHHUE HAPYIIIEHHOTO ITpaBa
U TIpecedeHue AeHCTBUI, Hapylarouux npaso [7, ¢. 17].

BoccranoBiienne u 3ammra npaBa Hepa3phIBHO CBSI3aHBI
MEXTy coboil. 3amuTa mpaBa MOXET OBITh OCYIIECTBIEHA
TaKXkKe IyTeM IIpecedeHus JeHCTBUS WIN MPU3HAHUS MpaBa.
Ho B mmpoKkoM cMBICIE CI0Ba U B 3TOM CITydae HMEET MECTO
BOCCTAHOBJICHHE IIPaBa B TOM BHUJE U COCTOSHHUH, KaK OHO
OBLIO 10 HAPYIIEHUSL.

Kax ormeuaer JI.H. Kapxanes, B cT. 12 'K P® nepeuuc-
JICHBI CIIOCOOBI 3aIIUTHl B «BOCCTAHOBUTEIFHOM CMBICIIC)
9TOrO CJIOBA, T. €. KaK AEUCTBUSI, C IOMOIIbIO KOTOPBIX MPaBO
TIPUBOANTCSI B «COCTOSIHUE», CYILIECTBOBABIIIEE JI0 HapyIIe-
Hus. OHAKO JaHHBIE CIIOCOOBI — 3TO M MEPHI IPHHYIUTEb-
HOTO BO3JeHcTBHA (caHKIMU). OXpaHUTEIbHAS CBS3b SIBIIS-
eTcst Tol (POpPMOii, B KOTOPOH CYIIECTBYIOT U PEan3yIOTCs
CIIOCOOBI 3aIUTHI TPAYKAAHCKUX TIPAB B ABYX 0003HAYCHHBIX
aCITeKTax.

[TosToMy Mepa NpUHYKAECHHS U CIIOCOO 3alUThI IPaBa —
KaTeTOPHH, PABHO3ZHAYHBIC 110 COACP)KAHUIO U HA3HAYCHHUIO,
HO HE BCerJa COBMAJaronne no o0beMy (TOJIBKO B 3TOM
CMBICIIE X MOXKHO PacCMaTpHuBaTh KaK CaMOCTOSITEIIbHBIE).
B ct. 12 'K P® nepeuncniens! crocoObl, KOTOPIE BKIIOYAIOT
B ce0sl HECKOJIbKO Mep NpuHYyXAeHus. Hampumep, Boccra-
HOBJICHHUE TOJIOKEHUSI, CYIIECTBOBABIIETO /10 HAPYIIECHUS, U
[IpeceueHue NEHCTBUM, HapyIIAOWKX IPABO WIN CO3Jar0-
IIMX YIpo3y €ro HapymeHUs,, MOTyT OBITh B BHJIE PECTHUTY-
1Y, BUHAWKALMN, KOHAUKIUH (MEPbI IPUHYKICHUS).

Camo3ammura TpakKAaHCKUX TPaB U ONEPAaTHBHOE BO3-
JISWCTBHE TaKXe SIBISIFOTCS COCO0aMM 3aluThl TPaXkJaH-
CKuX TpaB [2].

Crnemyer OTMETHTB, YTO OTCYTCTBHE JICTAILHOTO OTIpeie-
JICHUSI CIIOC00a 3alUThI TPAXKTAHCKUX TIPAaB HATAJIKUBAET Ha
HEOOXOANMOCTh KOHCTAaTallMM CYIIHOCTH TaKOH IpaBOBOM
KaTeTOPHH, 9TO, B CBOIO OYEPE/Ib, OMATH JK€ MPUBEET K I0-
BBIINICHUIO 3P (PEKTHBHOCTHU 3aIINTHl HAPYIIEHHBIX MPaB 3a-
WHTEPECOBAHHBIM JIUIIOM.

B HayuHoli muTeparype conepIKarcs pa3iaudHble Onpese-
nenus aanHoro noustus. A.Il. CepreeB cuMTaer, 4To «I10.1
CIIO0CO0aMH 3aIIUTHl CyOBEKTUBHBIX MPAKIAHCKUX MpPaB IO-
HUMAIOTCS 3aKPETIJICHHBIE 3aKOHOM MaTepHaTbHO-ITPABOBBIC
MepbI IPUHYIUTEIBLHOTO XapaKTepa, MOCPEICTBOM KOTOPBIX
MIPOM3BOIUTCS BOCCTAHOBJICHNE HAPYIICHHBIX MpPaB M BO3-
JecTBHE Ha MPABOHAPYIIUTEN». ABTOpP, TaKUM 00pas3oMm,
CTaBUT 3HAK PAaBEHCTBA MEXK/y CIIOCOOOM M MEPOH 3aIlUTHI.
OnHaKo MPEACTaBISIETCS, YTO JTaHHBIN MOIXOA HE B TIOJTHOM

o0bemMe packpbiBaeT paccMarpuBaeMyto aeduaunmio. Cro-
€00 3aluThI, IO CYTH, OTOXKICCTBISICTCS 31€Ch C TPakIaH-
CKO-TIpaBOBOI1 caHkuuei. OHAKO IS 3aIIUTHI HAPYIIICHHO-
o MpaBa He Bcera 00s3aTeicH MPUHYIUTEIbHBIN XapakTep
COOTBeTCTBYIOMKX Mep. Kak pa3 Takoii crioco0 3anuThl, Kak
MIpU3HAHUE TIpaBa, M HEBO3MOXKHO OTIPENEINUTH B Ka4eCTBE
MepbI 3auuTs [ 1].

CrnemyeT OTMETHTH, YTO HEOOXOJMMO TOBBINIATH YPO-
BEHb MPABONPUMCHUTEIFHON IEATETHPHOCTH CYIOB BCEX
WHCTAHIMH, MOCKOJBKY OT HEee B TIEPBYIO OYEpEe/h 3aBUCUT
aBTOpUTET U 3P (PEKTUBHOCTH HOPM JCUCTBYIOIIETO MPaBa.

ITonBoast uror, moxHo coracutecs ¢ J[.H. KapxaneBpim
B TOM, YTO POJIb MPUHITUIIA BOCCTAHOBJICHHSI TIPaBa COCTOUT
B TOM, YTO IIPU OTCYTCTBHU OXPAHHUTEIBHON HOPMBI, C IO-
MOIITHI0 KOTOPO# BO3MO)KHO 3aIIUTHUTH IIPABO ITOTEPIIEBIIETO
JUIa, Cyl, PYKOBOJACTBYSCH aHAJIOTHEH MpaBa (JaHHBIM OC-
HOBHBIM Ha4aJioM), BBIHOCHUT PEIICHHUE O BOCCTAHOBIICHHU
B TIOJIHOM 00BhEMEe HapyIIEHHOTO MpaBa (TOTO TOJOKEHHS,
KOTOPOE CYIIECTBOBAJIO JI0 HapyIeHwus ) [2].
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Abstract: Relevance of work is that the developed system of legal regulation of the civil relations needs further enhance-
ment. In article the concept and the principles of the civil law, the main directions of development of the domestic civil
legislation are considered. Terminology concerning the principles of the right in various regulating documents is considered.
The characteristic of signs of the principles of the civil law is given. The concept of protection of the civil laws, and also
recovery of the civil laws is considered, the interrelation of recovery and protection of the civil laws is considered. The prin-
ciple of recovery of the right is considered in an extended and confined sense. Methods of protection of the civil laws are
considered. Also the attention is focused that it is necessary to increase the level of law-enforcement activity of the courts
of all instances as the authority and efficiency of regulations of the law in force first of all depends on it.
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